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Introduction


The papers in this volume add to a rapidly-growing English-language literature on sentencing laws and practices in Western countries, and provide a rich source of data on the variety of modern approaches to common issues of sentencing policy faced by almost all modern nations.  Although most of this literature is less than ten years old, it also provides instructive historical perspectives, revealing major changes which have occurred in several jurisdictions in just a few years.


This essay seeks to identify common issues and themes in Western sentencing, and to emphasize some of the important similarities and differences in these systems.  The common features of modern systems include not only broadly similar sentencing purposes, procedures, and alternatives, but also similar recent trends (e.g., toward increased severity, particularly for violent, sex, and drug offenders).  These growing similarities make the remaining differences (e.g., limitations on sentencing discretion and severity; use of non-custodial sentencing alternatives) all the more interesting from both a research and a law-reform perspective —  international legal “transplants” are becoming increasingly viable, as potential “donor” and “recipient” systems become more compatible.  Unfortunately, increasing similarity between sentencing systems makes it easier for bad as well as good practices to migrate across national boundaries; however, comparative research is also valuable for what it tells us not to do about crime and sentencing (Freiberg 2000, p. 38).


The essay concludes with an assessment of the most important challenges confronting comparative sentencing scholars, in the years ahead, in four key areas: developing a stronger international consensus on sentencing principles and theory; expanding constitutional and international human rights limitations on sentencing; developing a true “comparative law of sentencing” (exploring why nations (and states) do or do not differ and “borrow” from each other); and improving the quality and comparability of data on sentencing and crime in Western countries


I would like to state at the outset my normative and methodological assumptions, because they, of course, underlie my assessments of what is “important” in the existing literature and in future research.
  All too often, scholars describe or promote sentencing rules and practices as being more “rational,” “fair,” or “appropriate,” without considering the normative premises which underlie these value judgments.  In a field as value-laden as sentencing, it is important to openly recognize one’s own values, and define one’s terms, so that readers will know “where the writer is coming from” (and so that both readers and the writer can see the extent to which the writer’s premises are shared by the public and by key policy-makers, and assess the difficulties of implementing the writer’s views).  Similarly, a brief initial statement of methodological assumptions and limitations helps to clarify and interpret the analysis and conclusions which follow.  


Briefly stated: I believe that sentencing should endeavor to achieve the following goals, in the following order of priority:
 1) proportionality to actual or potential harm and offender culpability — especially, avoiding undeservedly severe punishments; 2) economic efficiency or “parsimony,”at both the systemic and case-level (preferring the least severe penalty which will adequately achieve other goals) — particularly in the use of custodial sentencing alternatives; 3) crime-control effectiveness; and 4) victim and community satisfaction with sentencing processes and outcomes.  Each of these four goals rests on both normative and practical considerations, and they tend to reinforce each other (for example, disproportionately severe penalties add little crime-control benefit (or are even counter-productive) and thus are also inefficient).  I believe that these goals and assumptions are similar to those stated or implied by most recent comparative sentencing scholars (e.g., the essays in this volume; see also Bottoms 1995; Ashworth 1995; Davies 1996, pp. 197-8; von Hirsch 2000), and that they are also consistent with the better practices in a number of jurisdictions.  Although my normative premises are clearly not shared by many citizens and their leaders, especially in the United States, I hope to show later in this essay that there is considerable common ground on these issues (even in the U.S.) and thus, some hope of achieving consensus and progress. 


A sentencing scholar’s subject matter and research methodology should also be clearly stated at the outset.  In this essay (and many of the previous studies cited), the topic of “sentencing” is broadly defined, to include not only the formal penalties imposed by judges upon conviction, but also decisions before trial and after sentencing which are often intended to serve similar punishment purposes (and which may have similar public and private effects).  “Pre-adjudication sentencing" includes legislative decisions about the scope of the criminal law (criminalization) and authorized or required penalties, as well as police and prosecutorial decisions related to conditional and unconditional dismissal, pretrial diversion, charging, and non-trial disposition options (penal orders, “plea bargaining” etc.).
  “Post-adjudication sentencing” includes probation and parole conditions which are added or modified by the court (and sometimes by non-judicial authorities); probation revocation; prison “good-time” allowances and disciplinary measures; prison security- and facility-assignments and grants of temporary release; and parole release and revocation decisions.


This broad, “systemic” perspective (Albrecht 1995, p. 306) is not simply a valuable source of ideas for different ways of allocating sentencing authority; it is essential in order to understand how foreign systems actually operate, and the variety of way in which some systems have achieved low incarceration rates (Frase 1995b).  Systemic analysis also helps to avoid false comparisons between different jurisdictions (or within the same jurisdiction, at different times).  For example: longer prison terms and/or higher rates of custodial sentencing in one country (or time period) may reflect higher rates of pretrial diversion and dismissal, which “siphon off” less serious cases (offense-specific comparisons improve, but do not eliminate, this source of non-comparability).  These problems, and the major limitations of the currently available international sentencing data, are discussed more fully in Part C.4, below.  

A. The “globalization” of sentencing policy: Similarities and common trends 


1. Broadly similar sentencing purposes, procedures, and alternatives.  Despite differences in language, laws, culture, and traditions, there is a substantial degree of similarity in the sentencing purposes,  procedures, and alternatives currently employed in Western countries.  Many Western countries have also experienced a similar evolution in penal theories since the late Eighteenth Century, beginning with the Classical School (emphasizing proportionality and deterrence), switching to a treatment-oriented “offender-instrumental” approach at the end of the 19th Century, and recently returning to a mix of offense-based and risk-management approaches, with an ongoing struggle between prison-reductionists and prison-promoters (Davies 1996, pp. 156-169).


Principles of uniformity and retributive proportionality are now recognized to some extent in almost all systems, but sentences in these systems are also designed to prevent crime by means of deterrence, incapacitation, and rehabilitation.  Reflecting these common purposes and principles, systems recognize very similar circumstances deemed to be “aggravating” and “mitigating” (see, e.g., Tak 2000, p. 36; Lappi-Seppälä 2000, pp. 32-42).  Some apparent differences in sentencing purposes are largely a matter of nomenclature: the Nordic and German concept of Indirect (or Affirmative) General Prevention (punishment as a means of strengthening social norms) (Lappi-Seppälä 2000, p. 17; Weigend 2000, p. 35) is similar to what Anglo-American theorists call Denunciation or Norm-reinforcement (Davies 1996, pp. 192-3; Greenawalt 1983, p. 1340).  Thus, the main differences between these systems involve questions of emphasis: in Finland, general prevention is strongly emphasized, and the more direct effects of punishment on crime (e.g., through general deterrence) are seen as very limited (Lappi-Seppälä 2000, pp. 16-20).  In most other European countries, the goals of rehabilitation and reintegration of offenders seem to retain more importance than in the United States, at least to judge by sentencing literature and recent law reforms (although even in the U.S., rehabilitation is “alive and well”).
 


Sentencing procedures are also roughly similar, even in systems from different legal “families” (common law versus civil law), employing very different pretrial and trial criminal procedures.  In most jurisdictions, prosecutors exercise substantial sentencing power by means of charging and diversion decisions (although this power is applied in very different ways, and is sometimes exercised by the police).
  In most jurisdictions, judges retain broad discretion in the sentencing of most cases, and parole or other administrative officials have substantial discretion to determine when and on what conditions prisoners will be released.  This statement is true even for the United States, where “indeterminate” sentencing regimes are still much more common than binding sentencing guidelines, and “truth-in-sentencing” laws have only partially limited parole discretion (Reitz 2000, p. 20).  (Some important differences in the sentencing procedures and structures of systems outside of the U.S. are discussed in Part B, infra.) 


Finally, the specific sentencing alternatives available at each “sentencing” stage are roughly similar in most jurisdictions (again, with a few important differences, discussed in Part B).  As illustrated by the essays in this collection, such sentencing options include: custody (which may be partly or entirely suspended); a fine (or day-fine); probation supervision (in varying degrees of intensity, with or without treatment); and — in more and more systems — restitution, community service, various victim- or community conferences, and  home detention (with or without electronic monitoring) (see generally, Albrecht 2000; Tonry & Hatlestad 1997; Tonry & Hamilton 1995).


In addition to (and perhaps partly because of) the broad similarities described above, there are a number common trends in contemporary sentencing policy and practice in Western countries.  In the remainder of this section of the essay, I would like to examine six of these trends — three of which have been identified by previous authors, and three of which have not. 


2. Populist Punitiveness (and the decline of non-partizan policy elites).  In a 1995  essay, Anthony Bottoms discussed the problem of “populist punitiveness” — politically-driven penalty increases of the kind which have been most evident in the “law-and-order” politics of the United States, but which he also detected in some other countries (Bottoms 1995, p. 39; see also Morgan & Clarkson 1995, pp. 13, 15).  In the past five years, it appears that this trend has continued, and become stronger; most of the countries of Western Europe — even the formerly “mild” Netherlands — have seen rising prison populations,
 reflecting not just a harsher “societal climate” of increasing levels of violent crime (Council of Europe. 1995, pp. 182-7), but also a harsher “penal climate” (Tak 2000, pp. 53-4).  Increasingly, sentencing severity has been championed by conservative politicians — or even moderate liberals, to avoid being labeled “soft on crime” (von Hirsch 2000, p. 17; Kyvskaard 1998, p. 10).


One notable exception to this trend is Finland, which has been steadily scaling back its penalties to bring them in line with other Nordic countries. (Lappi-Seppälä 2000, Table B)  Yet even in Finland, there are danger signs: increased competition in print and television markets has produced greater media attention to crime issues (Lappi-Seppälä 2000, p. 49-50).  If Finland has thus far resisted substantial politicization of crime issues, this may be because Finnish crime policy is still dominated by non-partizan policy elites (judges, academics, high ranking civil servants, and other “experts”) (Lappi-Seppälä 2000, p. 49; Davies 1996, pp. 180-81).  In other countries, increased media attention to crime has recently generated political pressures on legislators, executive officials, and judges to escalate penalties, and has reduced the independence and influence of experts and professional elites (Junger-Tas 1998, p. 19).  There is reason to believe this trend will continue in the future, for the reasons discussed more fully in section 8, below. 


3. Bifurcation (increasing low-end leniency and high-end severity).  Closely related to Bottoms’ theme of populist punitiveness is what he calls bifurcation, or the “twin-track” approach: governments simultaneously increase penalties for the most serious offenders (especially for violent, sex, or drug crimes), and decrease penalties for the least serious offenders (Bottoms 1995, pp. 40-41).  Bifurcation is one way of reconciling populist punitive pressures with budgetary and prison-capacity limitations — punitive pressures are greatest for the most serious crimes, both because the latter are of greater concern to the public, and because the limited “visibility” of low-severity crimes and penalties allows leniency to escape sustained public and media attention.  Thus, it is not too surprising to see recent evidence of bifurcation in many Western countries (Albrecht 1995, p. 307; Ashworth 2000, p. 38; Freiberg 2000, pp. 32, 36;  Kensey & Tournier 1998, pp. 11-13; Tak 2000, p. 4; Weigend 2000, pp. 6-17).


The one exception to this trend may be the United States; Anthony Bottoms felt that American jurisdictions were willing to escalate severity across the board, “almost regardless of fiscal cost” (Bottoms 1995, p. 40); Kevin Reitz seems to agree, citing the recent increased enforcement of low-level, “quality-of-life” crimes (“zero-tolerance policing) as evidence of “the new intolerance” toward criminal deviance of all types (Reitz 2000, p. 43-7).  Yet despite the latter trend in the U.S., there is still considerable evidence for increased low-end leniency, in the form of Drug Courts and other new and expanding diversion programs (Tonry 1998, p. 4).    


The conflicting American data point to an ambiguity in the “bifurcation” concept; in some countries, it may be that low-end offenders are being treated more “punitively” in the sense of facing increased risk of arrest and initial processing, but that the resulting expansion of low-level “intake” generates even greater systemic pressures to dispose of these cases quickly and cheaply.


In any case, there seems to be little doubt that many systems are increasing sentencing severity at the “high end,” by imposing more and/or longer prison sentences (Ashworth 2000, p. 35; Freiberg 2000, p. 32; Kensey & Tournier 1998, pp. 11-13; Tak 2000, pp. 45-6; Weigend 2000, pp. 11-12, 36-38).  In addition to unaddressed issues of crime-control effectiveness and cost-benefit, there are important normative questions: does the growing gap between the most and the least severe penalties violate fundamental requirements of ordinal (i.e., relative) proportionality, for offenses of differing degrees of seriousness? (Cf. von Hirsch 1993, pp. 18-19; von Hirsch 1985, ch. 4)  Or were the former penalty scales too compressed?  Without more precise principles to guide these assessments (discussed in von Hirsch 2000, and in Part C.1 below), who can say?  


Even if we were to conclude that “high-end” offenders are being treated unfairly, might such policies nevertheless be justifiable?  Is it acceptable to sacrifice retributive justice in serious cases, to protect the “human rights” of crime victims, or simply to diffuse public pressure to escalate all penalties?  At least one sentencing theorist has questioned whether we may “deal unjustly with a few so that we can persuade the legislature to deal more effectively and fairly with the many” (Morris 1974, p. 65).  It is remarkable, but perhaps no coincidence, that the jurisdictions which give the strongest overall emphasis to proportionality limits on sentencing severity (Australia, England, Finland, Germany, Minnesota, the Netherlands) have all recently wrestled with this moral dilemma, and have chosen to permit the imposition of very long or indefinite incarceration, for certain highly dangerous offenders (Freiberg 2000; Wasik 1995;  Lappi-Seppälä 2000; Weigend 2000; Frase 1997a, pp. 408-9; Tak 2000, pp. 35-6; see generally Albrecht 2000, pp. 41-2).


4. Restorative Justice.  A third theme noted by previous writers is the trend toward “justice in and for local communities and groups” (Albrecht 1995, p. 307; Bottoms 1995, pp. 34-38, 47-9; Tonry 1995a, p. 277).  The tendency to give greater attention to the interests and input of crime victims, their families, and representatives of the community has recently grown much stronger in a number of countries (Albrecht 2000, pp. 19, 67-71; Ashworth 2000, p. 40; Freiberg 2000, pp.25-6; Weigend 2000, pp. 22-4), and there is reason to believe that various forms of Restorative Justice will continue to thrive, at least in Western nations.  (“Community” courts still have a bad reputation, in former communist countries, Albrecht 2000, p. 68)).  


Victim’s rights and remedies have great political appeal for the same reason that populist punitiveness does: more voters see themselves and their loved ones as actual or potential crime victims than as actual or potential criminal defendants.
  Moreover, the factors in modern societies which are the source of the appeal of “community” justice  seem likely to remain influential, or even grow stronger, in the years ahead.  Such factors include: the need for a sense of belonging, support, and identity, and the desire to return to a supposedly more peaceful,  bygone era, when individuals trusted and were securely “embedded” in kinship and local community relations, religious cosmologies, and traditions (Bottoms 1995, pp. 46-7); the practical or political need for the criminal process to reflect diverse views within a pluralistic society (Tonry 1995a, p. 277); and a preference for increased public participation, in lieu of lawyer- or official-dominated dispositions, and for negotiated settlements rather than winner-take-all decisions.


5. Substantial growth in drug cases and prisoners.  Many Western nations have recently experienced substantial increases in drug- offense arrests, prosecutions, prison admissions, and prison durations, and these increases have been a major factor in the recent increases in prison populations observed in these countries (Albrecht 2000, p. 21; Lappi-Seppälä 2000, p. 12; Larsson 1999, p. 11).  This pattern is true even in the Netherlands, which has long been known for its relatively tolerant, non-punitive approach toward drug abuse (Tak 2000, p. 43).


Given the global consistency of this phenomenon, and its human and fiscal impact, there is clearly a compelling need for researchers and policy makers to achieve a better understanding of the causes of this trend, and the most effective ways to combat it.   In particular, we need to know to what extent these changes reflect real increases in drug use and trafficking, and legitimate crime-control responses to these increases.   In the United States, at least, it appears that the huge increase in drug cases and drug penalties  reflected a politically-motivated “war on drugs,” rather than any increase in actual drug use, or any reason to believe that increased punitiveness would have positive effects (Tonry 1995b, pp. 81-123).  It also seems likely that, at least in some countries, much of the increase in sentencing severity was related to broader trends toward “populist punitiveness” and “bifurcation,” discussed above.  Another specific cause of  greater sentencing severity was the 1988 Vienna convention against drug-trafficking, which adopted a strongly punitive (American style) approach (Albrecht 2000, pp. 32, 75).  Whatever the causes, the escalating penalties imposed on non-violent drug offenders raise troubling issues of ordinal proportionality, and highlight the importance of developing more precise standards and limitations on sentencing proportionality (see Parts C.1 and C.2, below). 


6. Increased international “borrowing” (both good and bad).  While Americans continue to be skeptical of foreign ideas, other nations have a long tradition of studying and borrowing each other’s laws.
  Recent reports on sentencing reforms in Western countries suggest that the pace of borrowing may be accelerating.  Day fines or their informal equivalent are now being used in most Continental countries, and electronic monitoring has recently been widely adopted or proposed on the Continent (Albrecht 2000).


Unfortunately, “bad” ideas have also spread across national boundaries — mandatory minimum penalties, three-strikes laws, and prison boot camps, although widely rejected by American scholars and judges, have recently been adopted in England and/or Australia (Ashworth 2000; Freiberg 2000).  If borrowing, both good and bad, is indeed becoming more common, this probably reflects both the growing similarity of the world’s sentencing systems, and the increasing accessibility of information about foreign practices (the latter is discussed more fully in section 8, below).  


7. Increasing use of non-criminal laws and procedures.  Modern legal systems have a number of highly repressive measures which operate partially or entirely outside of the criminal and juvenile justice systems, and there is some evidence that the use of such “non-penal” procedures may be increasing.  The three most significant of these measures are: 1) procedures permitting seizure and forfeiture of alleged fruits and instrumentalities of crime (or; in some countries, seizure of all of an offender’s property, whether crime-related or not) (Albrecht 2000, pp. 78-9);  2) “civil” commitment of sex offenders and dangerous mentally ill persons (Frase 1997a, p. 403; Freiberg 2000, pp. 18-19; Lappi-Seppälä, p. 9; Tak 2000, p. 3; Weigend 2000, pp. 25-6) ; and 3) detention and deportation of non-citizens (Frase 1997b; Tak 2000, pp. 3-4).  The use of such measures is perhaps yet another aspect of the increasingly punitive “penal climate” in many nations, and the willingness to apply severe measures to certain offenders — particularly those with whom the average citizen feels little or no empathy.  Since these measures are not officially intended to impose “punishment,” they are generally not subject to criminal procedural safeguards; yet they pose substantial risks of government abuse and lack of uniformity and proportionality.  Further research is needed on the extent to which these “civil” measures are being used to achieve sentencing purposes and effects, and the need for additional legal safeguards.


It should also be noted that many nations (but not all, Lappi-Seppälä 2000, p. 10) make broad use of “administrative penal laws,” permitting the imposition of fines, loss of privileges, and other minor sanctions under very simplified, non-criminal procedures (Weigend 1988).  This is yet another manifestation of the low-end “bifurcation” policy discussed above, and raises similar issues of proportionality.   It also underscores, again, the need to define “sentencing” broadly, to ensure that multi-jurisdictional studies are comparing “apples to apples” — the high volume of low-severity infractions can have a major statistical impact, depending on how many are included in the reported data.


8. Discussion — some possible causes of (and cures for) these trends.  What explains the similarities and trends described above?  We need to understand the causes of these phenomena, in order to more effectively promote desirable trends, and combat undesirable ones (or at least, prepare ourselves, if there is nothing we can do about them).  A number of theories can be found in the recent international sentencing literature.   In general, there are two basic reasons why similar practices might be found in different legal systems: they might have been actually transferred across national boundaries (i.e., imposed by, or borrowed from other countries); or they might have developed independently, reflecting a sort of “parallel evolution” in which similar problems faced by all modern societies produce similar solutions (Albrecht 2000, p. 3).  


Some writers have suggested that parallel evolution is promoted by common aspects of modernity, politics, and sentencing theory in Western countries.   Thus, an increased emphasis on equality and individual rights and responsibility results from a reduced sense of belonging to and trust in kinship and community ties, religious faith, and tradition) (Bottoms 1995, p. 46); the decline in support for individualized, rehabilitation-centered sentencing results in reduced dominance by judges and other sentencing “experts” (Davies 1996, p. 189); increasing punitiveness results from the tendency of conservatives to deliberately exploit crime and sentencing for political gain (Tonry 1997a, p. 4).  At the same time, conscious borrowing of foreign ideas has been greatly facilitated by increasingly widespread air travel and telecommunications, and the emergence of English as the dominant world language (Tonry 1997a, p.10).  Arie Freiberg combines several of the above theories, and attributes the recent Australian adoption of a number of American sentencing ideas to a mixture of parallel evolution, conscious borrowing, and overall American hegemony (pervasive cultural, media, economic, and linguistic dominance), in the late Twentieth Century (Freiberg 2000).


There are undoubtedly a great many causal factors at work, which interact in complex ways, and which are highly contingent on place and time.  This is clearly a fertile field for future research in sentencing, law, and society.  In addition to the factors listed above, research should consider the following additional common features of modern societies, which may contribute to parallel evolution (and especially, increased punitiveness, media attention to crime issues, and the decline of nonpartizan policy elites):


a. Crime and arrest rates.  To the extent that there is more crime (and especially, more violent and other very serious crime) in some jurisdictions, increasing rates of criminal prosecution and prison commitment are almost an inevitable consequence, and increased duration of prison terms is a natural (though not inevitable) social response.  Although rates of reported crime (overall, and for most serious crimes other than drug offenses) declined in most European countries, in the mid-1990s (Ministère de l’Interieur 1998, pp. 36-40), most of these countries saw significant increases in violent crime rates between 1987 and 1993 (Council of Europe 1995, pp. 181-88).  However, as discussed more fully in Part C.4, below, such data on overall or violent crime rates do not allow us to make accurate comparisons of “sentencing severity” across jurisdictions (or over time, in a single jurisdiction); such comparisons require more precise and comparable data on the “seriousness” of cases eligible for pretrial or trial “sentencing” (e.g., the number of adults arrested or convicted, weighted by the seriousness of their offenses). 


b. Public perceptions.  Even if actual crime rates are not rising, increased punitiveness can result from the perception that crime, or serious crime, is increasing, and/or that criminals are being sentenced too leniently.  Studies in England, the United States, and other countries reveal that the average citizen generally overestimates the volume and seriousness of crime; almost always says that crime rates have been rising (whether or not they have); and generally underestimates the severity of sentences actually imposed (Hough & Roberts 1998; Roberts 1992, pp. 109-114).  Recent studies also show that the public’s attitudes and level of concern about crime are more likely to be based on the extent to which  the media and politicians have recently chosen to emphasize crime issues, than on actual crime rates (Beckett 1997; Roberts 1992, pp. 116-17, 119-21).  As a result of these factors, the public’s concern about crime is subject to sudden, dramatic shifts, unrelated to any objective measure of crime.  For example, the proportion of Gallop-poll respondents stating that crime or violence “is the most important problem facing this country today” varied between 1 and 6 percent from 1982 to 1992, and was 9 percent in 1993, but then jumped to 37 and 52 percent in January and August of 1994 (Bureau of Justice Statistics 1998, Table 2.1).


c. Improved system efficiency.  Information and other modern technologies also tend to cause prosecution rates to increase faster than crime rates, because such technologies make it easier for public authorities to identify suspects, find out if they are “wanted” or under supervision by other authorities, collect evidence against suspects and convicts (including evidence of drug use), and maintain (and share with other authorities) comprehensive records of a suspect’s or defendant’s prior convictions.


d. Public (mis-) information.  The “information age” may affect public perceptions and attitudes in other, more subtle ways: the sheer mass of data available to the citizen — information overload — necessitates selectivity; this preference for less detail and analysis dovetails with the pervasive tendency of media newscasters, advertisers, and politicians to prefer “sound bites” and superficial descriptions of complex problems (Roberts 1992, pp. 117-19).  The apparent increase in public awareness and “information” about public policy issues increases pressures toward direct democracy, and weakens traditional representative democracy and deference to policy elites and experts; in some American states, this process has led to increasingly severe criminal laws being adopted by citizen referendum (Tonry 1999, p. 63).


e. The need for new dramas and enemies.  Increased American public, media and political attention to crime issues may also be, in part, a response to the end of the Cold War.  The media are always in search of highly dramatic stories to tell, and studies in several countries have documented the strong media emphasis given to violent crimes in recent decades (Roberts 1992, p. 117).  In the United States, there appears to have been a major further increase in media emphasis on crime issues (especially murder) since the early 1990s — except for 1996 (a Presidential election year), crime stories have been the most common TV news topic in every year since 1993 (Media Monitor 1994, 1998).  At about the same time, the public and politicians may have felt a need for new, internal enemies to replace the old, external ones.  Perhaps humans have always defined themselves or their world in terms of some external enemy, or internal devils, personifying evil; increasingly, it seems, we demonize our criminals, or declare war on them.


f. Decreasing social solidarity.  The tendency to demonize criminals is facilitated when criminals are seen as “different” from the political majority.  When increasing numbers of offenders are non-citizens, or are racial or ethnic minorities (whether due to increased immigration, poverty, racial bias, or racially-selective policies such as America’s Drug War (Tonry 1995b; Tonry 1997b)), criminals are more likely to be viewed as “those people” and “their kids,” not “us” and “our kids.”  A reduced sense of solidarity and empathy with criminal defendants makes it easier to impose harsh penalties on them, and even to imagine that some of them have “forfeited” their right to humane and fair treatment (Freiberg 2000, pp. 19-20; von Hirsch 2000, pp.15, 21-22).


g. Economic restructuring.  In some countries, increasingly punitive sentiments may also be promoted by the effects of global competition and domestic economic restructuring; stagnant wages, reduced job security and welfare benefits, etc. make citizens more angry and nervous, and thus perhaps less tolerant of wrong-doing (Bottoms 1995, p. 47; Junger-Tas 1995, p. 298; Larsson 1999, p.11).  At the same time, major increases in incarceration rates may have been facilitated in some countries — notably, the United States — by rising overall societal affluence: with a booming economy, and reduced military spending, it may have seemed that Americans could “afford” (at least, in a short-term view) to massively increase their incarceration rates.


h. Philosophical trends.  World-wide trends in political and economic philosophy

in the late Twentieth Century may also have contributed to more punitive attitudes. Increased belief in individual accountability (and reduced belief in social or governmental responsibility) may be linked to the seeming “triumph of capitalism” and calls for “less government,” more “privatization,” and free-market competition (Freiberg 2000, pp. 4-5; Junger-Tas 1998, p. 19; Albrecht 2000, p. 24; Lappi-Seppälä 2000, p. 52).
  Anti-governmental sentiments may also partially underlie support for restorative justice programs which give increased roles to victims, community groups, and non-governmental organizations.


i. Competitive Severity.  In some jurisdictions, increased punitiveness might also result from actual or perceived competition with neighboring jurisdictions, to avoid seeming to be the most lenient, and therefore the most inviting place for criminals (Kommer 1994, pp. 29-30; Kelk et al., 1993, p. 323).  Such fears seem especially plausible in the case of drug dealers and other relatively rational, profit-maximizing, and readily-mobile offenders.  As with welfare policy, such sentencing “competition,” in combination with increasing migration and more or less open borders, can cause a “race to the bottom” in terms of sound and humane public policy, and a leap-frog progression of penalty increases in adjoining jurisdictions.


Some counter-examples, opposing factors, and solutions.  Lest the reader (and would-be researcher) conclude, from the sheer number of theories listed above, that increased punitiveness, severity-bifurcation, and the decline of policy elites are inevitable in modern societies, it is worth noting that a number of jurisdictions have maintained stable or even declining prison populations, in the last fifteen years.
  Prison populations were substantially reduced in Austria and Finland (Tak 2000, Table 1; Lappi-Seppälä 2000); Denmark, France, Norway, and Japan have maintained fairly constant prison rates (or at least, have avoided major permanent increases) (Kyvskaard 1998; Kensey & Tournier 1998; Larsson 1999; Hamai 1999); Germany substantially reduced its prison population in the 1970s (and later increases may have been largely the result of increased crime rates) (Weigend 2000); and throughout the 1980s, Minnesota maintained a constant level of custodial punishment relative both to felony caseloads and to adult arrest rates (Frase 1995a, pp. 193-95).


Whether these jurisdictions can maintain their moderate prison policies in the future remains to be seen, of course; but they (and other jurisdictions, hoping to emulate them) may be able to benefit from several countervailing factors and possible solutions to the problems previously identified:


1) Competitive leniency.  Regional “sentencing competition” can also produce a lowering of penalties, at least in some jurisdictions.  For most types of crime, criminals do not cross borders, or even know about the use of more lenient penalties elsewhere (or the penalties in their home jurisdiction).  Moreover, iincreases in the frequency and quality of multi-jurisdictional comparisons may lead some countries to realize that they are wasting money on unnecessarily severe and expensive sanctions (in light of the way other countries handle certain cases, without causing higher crime rates).  Such comparisons — particularly with the three other Nordic countries — led Finland to substantially lower its imprisonment rate (which had been considered a national disgrace) (Lappi-Seppälä 2000, pp. 1-2, 29, 49); at the same time, careful comparative research has served to demonstrate that this major de-escalation of penalties caused little or no increase in Finnish crime rates (Id., pp. 26-29). 


2) Budget limits and processes.  Eventually, budget limitations often force policy makers to slow or even reverse penalty increases (especially when the economic cycle turns down, or anti-taxation sentiments rise).  Although “bifurcation” can free up resources to permit increased high-end severity, there are limits to that strategy.  This natural fiscal “brake” on punitive excess can be strongly encouraged by the simple expedient of creating public research and planning officials whose explicit duty is to provide precise estimates of future correctional costs — including the added costs of proposed penalty increases (and, if new funds are not available, the numbers of current prisoners who would have to be released, to make room for the inmates proposed to be held longer).
  This “managerial” technique (Bottoms 1995, pp. 24-30) forces legislators and other politicians to accept financial responsibility for their punitive proposals, helps to avoid prison overcrowding, and allows policy-makers to set priorities in the use of scarce and expensive prison resources. The technique has been used very successfully in Minnesota and a few other American states with Commission-based sentencing guidelines; indeed, this “resource management” goal is one of the main reasons why large numbers of states became interested in guidelines, in the 1980s (Frase 1995a, pp. 175, 196-7).


It is important to stress that the management technique described above does not necessarily require the adoption of rigid sentencing guidelines — or, perhaps, any guidelines at all.  As I have argued at length elsewhere (Frase 1997a), Minnesota’s Sentencing Guidelines are very flexible (particularly since charging, plea bargaining, and probation conditions and revocations are almost completely unregulated); yet the prison-population projections prepared by the Guidelines Commission are quite accurate, and are taken very seriously by the Legislature.  As modeling and prediction technology improves, it may become possible to accurately forecast future inmate populations even in highly “indeterminate” sentencing regimes.


3) Human rights limitations.  Domestic and international human rights principles must eventually be extended to protect defendants from substantive as well as procedural unfairness.  The recent expansion in the procedural rights of criminal defendants, prompted by the European human rights convention, other international norms, and domestic constitutional laws suggests widespread support for the idea that governmental power must be strictly limited in criminal cases.  As these procedural limitations become more and more widespread, it becomes increasingly absurd to suggest that legislatures and courts need not respect any limits whatsoever on the duration of custodial penalties. This topic is discussed in more detail in Section C.2, below.


4) Shifting crime-control emphasis.  There is reason to hope that improvements in police effectiveness may help take some of the political pressure off of sentencing severity to achieve acceptable levels of crime prevention.  Even very skeptical researchers now admit that new policing strategies in some American cities might have contributed to the recent dramatic decreases in crime in those cities (Reitz 2000, pp. 32, 46).  Some of these strategies, such as improved police-community relations, have relatively little impact on arrest and incarceration rates; other techniques (e.g., “zero-tolerance” policing), appear to have a substantial impact on low-end “punitiveness” (Reitz 2000, p. 46).  However, the latter change may have only served  to reverse the low-end effects of previous “bifurcation” policies; in any case, moderately-increased low-end severity may be preferable to (less unfair than) extreme high-end severity.


5) Restorative justice.  Victim-offender mediation, restitution and community service programs, and other forms of Restorative Justice can be successfully employed to counteract the recent tendency to demonize and dehumanize criminal defendants.  Such programs tend to have a moderating effect on sentencing severity because they emphasize forward-looking, “healing” goals — reparation, foregiveness, victim-offender or community-offender reconciliation — and because the goal of maximizing the offender’s ability to pay restitution or perform community service requires that the offender be released from custody.  However, such sentence-moderating effects are not guaranteed.  If Restorative Justice programs are captured by prosecutors, conservative politicians, or victims-rights groups emphasizing vindictive or “pay-back” sentiments, the result will probably be to maintain or even increase levels of sentencing severity.

B. “Vive la difference” — modern sentencing systems are (still) not all alike


Despite all of the similarities and common trends discussed in the previous section, there are still a number of major differences in the sentencing systems of Western countries — and thus, plenty of good ideas for them to borrow from each other, and bad ideas for them to avoid borrowing or independently developing.  In this section I briefly discuss a few of the most important differences.


1. Legal limits on sentencing discretion. 
Although sentencing purposes are quite similar in all Western countries, and sentencing structures are broadly similar, there are several important differences.  First,  there are few legislatively-imposed  mandatory-minimum prison sentences outside of the United States, and many of those that exist are either short (by American standards), or not truly “mandatory”  (Ashworth 2000, pp. 32-33; Freiberg 2000, p.20; Weigend 2000, p.2).
  Second, all Western jurisdictions outside of the United States retain parole-release discretion (although a few have partially adopted the American concept of “truth-in-sentencing,” by limiting or abolishing sentence-reductions for “good conduct” in prison (Tonry 1999, pp. 59-61).   


Third, no jurisdiction outside of the United States has adopted legally-binding sentencing guidelines of the type found in American federal and some state courts.  Instead, other nations use a number of more flexible means to limit sentencing disparities.  In England, advisory, “guideline judgments,” are issued by the Court of Appeal, and the Court will, by the end of 1999, be assisted by a legislatively-created “Sentencing Advisory Panel” (Ashworth 2000, pp. 16-23).  Sentence appeals (by both the prosecution and the defense) are available in England, Australia, and most Continental systems (Frase 1990, p.682;  Freiberg 2000, p. 3; Weigend 2000, pp. 30-31).  The Finnish and Swedish penal codes contain broad sentencing “principles,” and Dutch chief prosecutors have promulgated guidelines for their subordinates’ sentencing recommendations (which are usually followed by courts (Tonry 1999, p. 60; Tak 2000, p. 39).  In addition, Dutch courts are required to state special reasons for imposing a prison sentence, or for exceeding the prosecutor’s sentence recommendation, or for refusing defendant’s offer to perform community service (Tak 2000, p. 34).  Finally, it seems likely that informal sentencing “guidelines” in the form of generally-accepted norms or “tariffs” (Kelk et al., 1993, p. 327) exist in most systems, and that judges, with or without guidelines or tariffs, tend to base their sentencing decisions on a few salient, easily-established facts (e.g, the nature and seriousness of the offense, and the defendant’s prior record) (Weigend 2000, p. 30).


The scarcity of strict limits on sentencing discretion, outside of the United States, has sometimes been attributed to the more modest sentencing ranges and practices in these jurisdictions, and/or their less political, more official-dominated criminal justice systems (Tonry 1999, p. 61) (both of these factors are discussed below).  However, it may also be the case that equality values are less strongly-held in other countries, and that a certain amount of sentencing disparity (especially between a country’s different regions) is tolerated (Weigend 2000, p. 30).  Such attitudes, combined with the retention of broad judicial and parole discretion, also help to explain why there appears to be little concern about possible abuses of prosecutorial discretion outside of the U.S. — even in countries where, as in the U. S., there are few formal limits on such discretion.  Indeed, even within the U.S., there is much less concern about prosecutorial abuses in guidelines states such as Minnesota, than there is in the Federal system (Reitz 2000, pp. 66-67); this is probably because the Minnesota Guidelines leave judges with substantial discretion, and there are relatively few severe and truly “mandatory” penalties (Frase 1993b, p. 126).


One further example of the broader sentencing discretion permitted outside of the United States is the German treatment of young adults.  Although offenders aged 18 to 20 are presumed to be fully responsible, and are thus eligible for adult penalties, they may be (and very often are) prosecuted, adjudicated, and sentenced as if they were still juveniles. Indeed, eighty percent of young adults convicted or sex or property crimes, and almost all who are convicted of robbery or homicide, are sentenced this way (Albrecht 1995, p. 305).   As for offenders less than 18 years old, discretion is both broader and narrower in Germany than in the United States: such offenders are handled only as juveniles, and cannot be “waived” to adult court (which  probably gives authorities more discretion to be selectively lenient, and less discretion to be punitive). 


2. Legal limits on the severity of sentences.   Although judges and parole boards retain broad discretion in most Western sentencing systems (including the indeterminate sentencing regimes still found in most  American states), systems outside of the United States do place some significant limits on the severity of sentences.  Capital punishment has been abolished, de jure or de facto, in all other Western nations, and is strongly discouraged by an international human rights convention applicable throughout the world (see Part C.2, below).  In addition, European courts are beginning to recognize some limits on the use of sentences to life without parole (Albrecht 2000, pp. 40-41). 


As for the length of prison sentences generally, some foreign jurisdictions apply important limitations rarely recognized in the United States.  First, Australian courts impose strict limits on “real offense” sentence enhancement (Freiberg 2000, pp.22-23) — except for the immediate consequences of the charged act or omission, no enhancement or aggravation of sentence is permitted for more serious charges which were withdrawn or which ended in acquittal.  Moreover, any aggravating circumstances which could have formed the basis for a more serious charge must be alleged and proven beyond a reasonable doubt; aggravating circumstances which could not have been separately charged must still be found by the sentencing judge to be proven beyond a reasonable doubt (failing which, they must be assumed not to exist).  


These Australian rules go considerably beyond even the strictest American limits on sentence-enhancement.  Under Minnesota’s sentencing guidelines, for example, upward departure may not be based on aggravating facts which were chargeable as a separate offense, but sentences may be increased within the presumptive guidelines range without any requirement of reasoned findings, and departures above the presumptive range may be based on facts found only by a preponderance of the evidence (Frase 1993a, p. 288).  The Federal Sentencing Guidelines are even looser, since they not only authorize but presumptively require courts to enhance sentences based on certain uncharged facts (including acquitted-charge facts), which need only meet the preponderance-of-evidence standard  (Frase 1993a,  note 29; U.S. v. Watts, 117 S. Ct. 633 (1997)).  And of course, American “indeterminate” sentencing systems (still the most common type) provide the broadest scope for permissive (but not required) enhancement —  all the way up to the statutory maximum for the conviction offense, based only on a preponderance standard (McMillan v. Pennsylvania, 477 U.S. 79 (1986)), and including aggravating facts which could have been charged separately, or which were even dismissed or acquitted.


A second limitation on sentence enhancements, found in a number of systems outside of the U.S., relates to the use of consecutive sentences.  Although some American guidelines systems limit consecutive prison terms (Frase 1990, pp. 619-20), most American states grant sentencing judges broad discretion to impose cumulative punishments for unrelated offenses (whether charged and convicted in a single trial, or in separate trials) — up to the statutory maximum for each offense.  But in Germany, consecutive sentences may not exceed a total of fifteen years, and must also total less than the sum of the maximum terms allowed for each charge (Frase & Weigend 1995, p. 339).  In the Netherlands, a defendant found guilty of multiple offenses can only receive an enhancement of up to one-third of the maximum allowed for the most serious offense (Tak 2000, p. 33); a similar rule also applies in Sweden (Jareborg 1995, p. 114).  In France, no enhancement is allowed above the maximum authorized for the most serious offense sentenced in a single trial or serially (Frase 1995b, p. 276).


3. Use of Non-custodial sentencing alternatives.  The essays in this collection confirm the findings of previous studies, reporting wide-spread use of fines (especially day-fines) and/or community service, even for relatively serious property crimes and mid-level assaults (Tonry 1999; Tonry & Hatlestad 1997).  In Germany, for example, fines are used for about a quarter of offenders sentenced  for “aggravated theft” (including burglary), half of all drug offenders, and about 90 percent of offenders charged with simple theft, assault, and criminal damage (Albrecht 2000, Table 2).


4. Frequency and/or duration of custodial sanctions.  Despite the recent increases in prison populations in a number of Western nations, discussed in Part A, there are still many countries which make extremely “parsimonious” use of custodial sanctions, while other nations go to the opposite extreme, producing very wide variations in incarceration rates.  The member states of the Council of Europe have incarceration rates (per 100,000 population) ranging from a low of 16 (Cyprus) to a high of 694 (Russia) (Morgan 2000, p. 7). Within the countries of Western Europe, the 1995 rates ranged from 55 (Norway) to 125 (Portugal) (Tak 2000, Table 1).


Perhaps even more surprising is the extent of variation in the use of custody among states within federal systems.  As of June, 1998, American states had incarceration rates (for inmates sentenced to more than one year) ranging from 117 (Minnesota)  to 709 (Louisiana) (Bureau of Justice Statistics 1999a, Table 2).
  Australian states reported 1998 rates ranging from 49 (Capitol Territory) to 335 (Northern Territory) (Freiberg 2000, pp. 30-31).  In 1995, the provinces of Canada (which are subject to a single, nationwide penal code) had sentenced-prisoner rates ranging from 76 (Ontario) to 193 (Saskatchewan) (Sprott & Doob 1998, Table 2).


The patterns summarized above are also remarkably stable over time: out of thirteen European nations reporting, five of the six with the lowest incarceration rates in 1985 were still among the lowest six in 1995 (Tak 2000, Table 1).  The rank-order of all eight Australian states in 1998 was unchanged, or only one rank removed, from that state’s position in 1987 (Freiberg 2000, pp. 30-31).  As for the United States, four of the five lowest-ranking states in 1980 (Maine, Minnesota, New Hampshire, and North Dakota) were still among the lowest five in 1998 (Bureau of Justice Statistics 1982, Table 4; Bureau of Justice Statistics 1999a, Table 2).


Only some of these dramatic cross-jurisdictional variations are attributable to differences in the rates and seriousness of crime.  As Michael Tonry points out in his essay in this volume, recent international crime-victimization data suggest that high-custody nations like the United States do not have the highest crime rates across the board (although serious violent crime rates are higher) (Tonry 2000, pp. --).  Moreover, studies comparing custody populations to criminal caseloads, or examining sentencing patterns by offense, have revealed substantial variations among Western nations, in the use of custodial measures (Frase 1990, pp.650-58; Frase 1995b pp.275-6; Frase & Weigend 1995, pp. 347-8; Kommer 1994, Tables 3-5; Young & Brown 1993, pp, 28-31).   
As discussed more fully in Section C.4 below, further research is needed, to specify the true extent of the variations in custodial sentencing for comparable cases.  Such research should also examine in more detail the nature of non-custodial sanctions which are used in the more “parsimonious” systems, explore the ways in which these measures are viewed by citizens and officials, and assess the relationships over time between sentencing severity and crime rates.  Such research will almost certainly reveal that nations have much to learn from each others’ experiences with very different rates of incarceration: highly punitive nations will find (as Finland already has, Lappi-Seppälä 2000) that they could achieve acceptable crime-control results with much lower custody rates; “mild” and moderately-punitive nations will gain further proof that the crime-control benefits of  increased custody rates do not justify the greater costs and hardships they require.


5. Political and media influences on sentencing.  Although there are danger signs in a number of Western nations (discussed in Section A.2, above), it remains true that criminal justice issues in most European countries are still relatively non-politicized and unaffected by media-driven sensationalism: Judges and prosecutors are largely career civil servants, not subject to short-term electoral pressures (Tonry 1999, pp. 48, 61-3),
  and criminal justice policy is dominated by professional, academic, and bureaucratic elites.  Future research should examine further the connections between politics, media attention, and sentencing severity, and the ways in which nations can preserve democratic values and freedom of communication while containing pressures to escalate penalties above levels necessary for effective crime control (and above levels that the public really wants, or is willing to pay for).  The clear lesson of research to date is that nations which still enjoy relatively non-partizan and non-media-driven criminal justice systems should take steps to preserve these features.


As for other nations, the lessons of comparative research are more difficult to apply; it is easier to preserve traditions than to create or reestablish them, and it is especially difficult to change such fundamental traditions and institutions of government as elected judges and prosecutors.  However, smaller changes are possible: merit assessment of judicial candidates; civil service protection and attractive salaries, for assistant prosecutors; and improved pre- and in-service training, for both judges and prosecutors (Esterling 1999; Frase 1990, pp. 559-67).  There are also structural reforms which can help to maintain a balance between political accountability and parsimonious sentencing policy (and between short-term and long-term public interests).  Several American states have successfully employed legislatively-created sentencing commissions, composed of public members and professionals, to design and implement punishment policy with some degree of insulation from direct electoral pressures (von Hirsch 1987, pp. 5-8; Frase 1993a, p. 282).   As for the media and politicians, and their tendency to oversimplify or misuse information about crime and sentencing, the only solution is — more information: about the costs of proposed severity increases; their limited probable crime-control utility; and the availability of less costly alternatives.  Again, this is an area where comparative research (both within and across national boundaries) can be critically important.  

C. Where do we go from here?  Priorities for Future Comparative Research and Reform 


A number of specific topics for future sentencing research and reform efforts have been suggested in previous discussions.  In this section, I want to identify several broader categories of comparative research and policy development which deserve particular priority.  These priorities are designed to address four critical challenges: the “Sentencing Theory Gap;” the “International Human Rights Gap;” the “Comparative Law Theory Gap;” and the “Comparative Data Gap.”


1. Developing an international consensus on sentencing principles and theory.  Achieving some degree of consensus on basic punishment goals, limitations, and other normative issues is the first priority (von Hirsch 2000; Ashworth 1995, pp. 256-8).  Without this, researchers, reformers and sentencing policy makers cannot even agree on what is “relevant” and “important” (i.e., what to study, and what to change) about different systems.  The need to develop principles governing the maximum and minimum permissible sentencing severity would appear to be particularly great, in light of the evidence of the growth of populist punitiveness and sentencing bifurcation.  Unfortunately, “the Project of Sentencing Reform” (von Hirsch 2000) has failed, thus far, to produce a consensus view on principles and overall theory which can accommodate (as it must) all of the varied and conflicting sentencing goals and limitations which are recognized, to a greater or lesser extent, in almost all contemporary Western countries. 


What are the prospects for developing such an international normative consensus?  As illustrated by the essays in this collection, recent comparative sentencing scholarship reveals not only general agreement on various crime-control purposes of punishment, and the most important aggravating and mitigating culpability and harm factors, but also broad acceptance of the over-arching importance of the principles of proportionality and parsimony.
  But how can all of these principles be reconciled, so as to give appropriate consideration to retributive and crime-control values; to offender- as well as offense-based criteria, and to the need for individualized justice as well as uniformity?   How can Americans find their way out of the theoretical “void” (Reitz 2000, p. 38) left by the collapse of the Rehabilitative Ideal?  Finally, how should we go about defining global standards of ordinal and cardinal proportionality (the relative rank-ordering of crimes, and the absolute severity levels assigned to the most and least serious cases, von Hirsch 1985, chap. 4), particularly in light of the wide variations in sentencing severity found in different countries?


One approach to the problem of accommodating diverse sentencing aims is suggested by current practices in Germany, Sweden, Finland, and the Netherlands (Albrecht 1995, p. 306; Jareborg 1995, pp. 103-19; Lappi-Seppälä 2000, pp. 31-42; Tak 2000, p. 34; Weigend 2000, p. 29).  In these systems, the overall severity (“penal value”) of the punishment is based on the retributive value assigned to that particular crime (which courts may adjust, to take account of case-specific variations in culpability and harm).  For each range of penal values, certain forms of punishment (e.g., custody; community service; or fines) are allowed.  In choosing among these forms, courts may consider offender characteristics, crime-control goals, and other non-retributive factors, to arrive at the form or forms of punishment most appropriate for that case.
  A somewhat similar two-step approach has also evolved under the Minnesota Sentencing Guidelines: prison-duration decisions may be based only on presumptions (and, in departure cases, individual assessments) of harm and culpability (but also, as in Finland, Sweden, and the Netherlands, on the defendant’s prior conviction record); prison “disposition” decisions (whether to stay or execute the prison term) are based primarily on presumptions (and, in departure cases, individual assessments) of the offender’s “amenability to probation” or “unamenability to prison” (Frase 1997a, pp. 399-403).


As implemented in Sweden, Finland, Minnesota, and the Netherlands, the two-step approach described above places a high priority on avoiding disproportionately severe sentences, while granting courts greater flexibility in mitigating penalties and choosing among sanction types of roughly equal severity (Frase 1997a; Jareborg 1995, p. 108; Lappi-Seppälä, p. 32; Tak 2000, p. 34).
  The Australians, French, and Germans also appear to place much greater emphasis on avoiding sentences which are too severe, than on avoiding sentences which are too lenient, or on achieving a high degree of sentencing uniformity (Freiberg 2000, p. 13); Tomlinson 2000, pp. 8-14; Weigend 2000, pp. 11-12).   It thus appears that  all of these jurisdictions subscribe more closely to a “limiting” retributive theory than to a more restrictive, “defining” retributivism (Morris, 1974; Frase 1997a).  The frequent use of suspended or conditional prison sentences in these countries (Albrecht 2000, pp 44-45, 82-3; Frase 1995b, Table 2; Kelk et al. 1993, pp 329-30; Weigend 2000, pp. 13-16) is also more consistent with a limiting retributive theory — the defendant is spared the full measure of his “deserved” but suspended prison sentence, provided that he complies with the court’s conditions.


A flexible, limiting-retributive theory also appears to be more consistent with evolving world views on the priority of sentencing goals and values.  Whereas disparity and Just Deserts were central issues in the comparative sentencing literature of the early 1990s (Kelk et al. 1993; Morgan & Clarkson 1995; Tonry & Hatlestad 1997 (collecting articles published through 1995)), these considerations receive less emphasis in the essays in this volume and in other recent scholarship.  In most Western countries, there continues to be broad acceptance of official discretion, and a willingness to trust judges and releasing authorities to make wise use of that discretion.   Even in the United States, the values of uniformity and precise, Just-Deserts scaling seem to get less attention these days.  In large part, I suspect, this is because such values were formerly promoted by politically liberal writers, who now realize that discretion (at all stages, and by all actors) more often mitigates than aggravates severity.  Liberals may also feel that it is better to tolerate disparity for some offenders if the alternative, in the current political climate, would be a “leveling up” which imposes “uniform” severity for all (as has happened recently in both Minnesota and Germany (Frase 1993a, p. 293, n. 51; Weigend 2000, p. 18)). 


The limiting retributive theory described above thus provides a basis for developing a consensus view of sentencing purposes and procedures which reflects current practices in many countries, and strikes an appropriate balance between retributive values (especially maximum severity) and crime-control goals, while also promoting parsimony and efficiency, and providing sufficient flexibility to incorporate victim and community participation, local values, and restorative remedies.  But what about proportionality itself?  Can international standards and enforcement mechanisms be developed to limit across-the-board escalations in the penalty scale?  If 15 years in prison is usually the most severe penalty actually carried out in Germany, whereas the American “top end” is likely to be death, life-without-parole, or at least 30 years in prison, what realistic prospects are there for global consensus on cardinal (absolute severity) proportionality principles?  One approach to this problem would be to build on existing Human rights principles, limiting the most severe physical punishments.  This topic is addressed in the next section


2.  Expanding constitutional and International Human Rights protections. 
Domestic constitutional limitations, and regional and international human rights conventions, now grant substantial procedural protections to criminal defendants in most Western nations (Weissbrodt & Wolfrum 1997); they also place major limitations on corporal punishment and prison conditions, and (except in the United States) they forbid or strongly discourage capital punishment (Albrecht 2000, pp. 36-9; Kurki 2000; Morgan 2000).  But these rapidly expanding, supra-legislative norms still fail to seriously address the problem of unnecessary or disproportionate custodial sentences.  In the United States, which has the world’s most extensive system of constitutional criminal procedure limitations, the federal constitution places almost no limits on very long prison terms (Harmelin v. Michigan, 501 U.S.  957 (1991)).
  In Europe, expanding Community Law and the European human rights and torture conventions are beginning to have an effect on domestic criminal laws, sentences, and prison conditions, but progress has been slow (Kurki 2000; Morgan 2000).


It is time for legal philosophers and reformers to plug this “Human Rights gap.” Proportionality limitations on sentencing severity are closely related to human rights principles (Morris 1964; Bottoms 1995, p. 19).
  Moreover, mere procedural guarantees are an inadequate safeguard against political and governmental oppression, at least in a system dominated by elected officials and mass media seemingly obsessed with issues of crime.  Severe penalties not only result directly in loss of liberty and dignity, they also indirectly undermine procedural guarantees: defendants are pressured to waive their trial and other important procedural rights, to avoid the harshest penalties; at  the same time, defense attorneys and sympathetic judges are tempted to distort or abuse procedural rules, in an attempt to indirectly attack these excessive penalties.


Why don’t constitutional and international norms regulate excessive prison sentences?   The answer cannot simply be respect for national sovereignty, or a desire to leave legislatures free to tailor sentences to perceived crime-control needs; criminal procedural limitations also place major limits on state sovereignty and crime control efforts.


In particular, it is time to ask: why is  pretrial custody subject to so much stricter  regulation?  Is it simply because (some of) the unconvicted are “innocent” (or at least, legally presumed to be so) until proven guilty?  Yet it would seem that guilty defendants should also be presumed eligible for the least onerous penalty, until the need for greater severity is proven, and that excessive punishment is just as unfair and oppressive as the imposition of liability on the innocent.
  Moreover, excessive penalties violate widely-held norms of ordinal and cardinal proportionality, and threaten important crime-control goals which are closely related to ordinal proportionality (e.g., denunciation (reinforcing individual and societal norms of relative crime seriousness) and marginal deterrence (giving offenders an incentive to “prefer” less harmful acts)).   Finally, is pretrial detention strongly discouraged because it jeopardizes the defendant’s chances for an effective defense and a fair trial?  Yet lengthy post-trial custody lasts far longer, and often seriously damages or eliminates the defendant’s chances of ever again leading a normal and productive life.


Thus, if Constitutional and international Human Rights principles are to serve as an effective bulwark against government oppression, they must be extended beyond procedure and the more extreme, physical forms of sentence severity; such principles must be interpreted -- or, if necessary, redrafted -- so that they also place limits on the length of custodial terms.  One way to do this would be to build on principles of proportionality and parsimony which are already recognized in a number of domestic sentencing systems (see Section C.1, above; Frase 1997a), and on the principles of proportionality recognized in constitutional and Human Rights norms governing arrest and pretrial detention.
  It will not be easy to define and implement precise limiting principles, given the different sentencing systems and traditions of nations around the world.  But, of course, the same problem was faced, and overcome, in defining world-wide procedural norms.  And, as noted previously, sentencing purposes and factors are not so different, in Western nations; indeed, there is probably more international agreement on sentencing principles than there was on procedural issues, when the drafters of international norms set out to develop standards which would apply in “adversary” as well as “inquisitorial” systems of criminal justice.


While the development of international sentencing norms of proportionality and parsimony will take time, a more immediate strategy to attack the excessive use of custody sentences is to strictly enforce international standards for prison conditions and programs (Morgan 2000).  Such enforcement not only improves the lives of prisoners and reduces the criminogenic consequences of incarceration, but also raises the cost of incarceration (or, more precisely, forces governments to incur the true costs), thus discouraging unnecessary custody.


Another way to improve sentencing decisions and indirectly discourage severe sentences (by raising their cost), would be to expand the notion — already applied in death penalty proceedings and in pretrial and trial procedure (Frase 1997b, pp. 33-34) —  that more severe potential consequences to the defendant’s life, liberty, and/or reputation require more elaborate procedural safeguards.  In particular, the minimal safeguards and one-size-fits-all-approach of American sentencing law must change.  The very low standards of sentencing due process recognized by the U.S. Supreme Court (Williams v. New York, 337 U.S. 241 (1949); McMillan v. Pennsylvania, 477 U.S. 79 (1986)) reflect outdated assumptions about the primacy of rehabilitation goals and the limited constraints of proportionality and uniformity.

  
3.  Closing the comparative law theory gap.   Comparative law scholars have thus far paid little attention to sentencing law and practice.  Moreover, traditional comparative law theory (e.g., “adversarial” versus “inquisitorial” models) focuses mainly on procedural issues; such theory is of limited current utility even in that realm (Frase 1998), and has almost no value in explaining and predicting sentencing variations across state and national borders (see further discussion, below). Comparative and sentencing scholars need to start trying to understand why nations and states do or do not differ from each other, how sentencing practices change and migrate across national borders, and how foreign practices can be most successfully adopted (or avoided).


In particular, why are some countries (and some Australian, U.S., and Canadian states and provinces) so much more punitive than others, even when differences in crime rates are taken into account?  Many scholars have pointed to differences in each system’s “penal climate” or “culture” (Young & Brown 1993, pp. 40-44; Davies 1996, pp. 172-8).  But what do these terms really mean?  Where do such differences come from (especially within federal systems), and what explains major changes in punishment severity which occur, albeit infrequently, despite the pervasive and seemingly immutable constraints of national (or state) “culture”?   


Documenting and explaining variations in sentencing practices in different jurisdictions and time periods is clearly a rich subject for future research.   The following is a very preliminary list of causal factors which should be investigated, particularly with respect to variations in sentencing severity:


a. Traditional comparative law models and system types.   Are common law and/or “adversarial” systems generally more punitive than civil law or non-adversarial (“inquisitorial”) systems?  The essays in this collection and other recent comparative sentencing reports suggest that this sort of distinction has fairly weak explanatory power by itself (although it may be correlated with stronger factors, such as the degree of politicization of criminal justice issues).  For example, community service first began in America and England, but then became much more widely used in continental Europe (Tonry 1999, pp. 56-7).  Similarly, sentencing guidelines systems should have appeared in the supposedly more “hierarchical,” rule-oriented, and less discretionary civil law systems (Frase 1998), which have long given strong emphasis to proportionality values (Jescheck 1983, p. 484),  rather than in the United States.


b. Geographic regions or nation “clusters.”   Adjoining nations, sharing strong historical and cultural ties, probably tend to adopt similar sentencing laws and practices (Tonry 1999, p. 51).  The nordic countries provide one of the clearest examples of this phenomenon (Davies 1996, pp. 165-6; Lappi-Seppälä 2000).  Nations and their former colonies are another example (Freiberg 2000, pp. 1-4); so are states within a single federal system (although, as noted previously, there are still wide variations within such systems). 


c. Other political, economic, legal, historical, theoretical, and/or functional sentencing system “types.”   There must be a large number of other factors underlying the wide variations in sentencing severity among and within Western nations.
  In particular, what explains the extremes of mildness and punitiveness among Australian, Canadian, and U.S. states and provinces, and the substantial degree of stability in their  rank-orderings, over time (see section B.4, above) — despite the relatively similar “cultures” of these political subdivisions?  


d. Sentencing theory.   This doesn’t seem like a strong factor.  The primacy of rehabilitation goals was believed by some to have led to longer sentences, under the extremely indeterminate sentencing systems formerly used in some American states (Morris 1974, p. 48).  More recently, however, rehabilitation goals probably tend to mitigate severity (e.g., permitting downward departures from state and federal sentencing guidelines, for “amenable” offenders, Frase 1991).   Similarly, retributive sentencing does not necessarily lead to either severe or mild sentencing.  For example, both Minnesota and Kansas have “desert”-oriented guidelines, but the latter has an incarceration rate almost three times as high (Bureau of Justice Statistics 1999a, Table 2).


e. Sentencing structures.  In the United States, jurisdictions with determinate and indeterminate sentencing systems display very wide and overlapping ranges in sentencing severity (Reitz 2000, p. 20).  Nevertheless, there is some evidence that sentencing guidelines can restrain the growth in prison populations,  at least when their design and implementation are closely linked to available resources (Marvel 1995; Frase 1995a).


f. Variations in actual or perceived crime levels and trends.   As discussed in Section A.8 above, this factor seems quite likely to be related to variations in sentence severity (although the relationship is not nearly as strong as is often supposed, Tonry 2000, p. --.).


g. Degree of political or media (versus expert/elite) influence on crime policy.   This appears to be a very important factor, as discussed in Section A.8 above.


h. Degree of racial or ethnic diversity, or overall social “solidarity.”    This is probably also an important factor (see Section A.8).


i. Nature and extent of social welfare programs.  Although this factor is likely to be closely associated with the “solidarity” factor mentioned above, social welfare programs can have several more direct effects on the nature and severity of sentences.
 Thus: 1) Generous welfare benefits mean that most defendants have substantial disposable income with which to pay fines (Frase & Weigend 1995, p. 347); in contrast, most American defendants are little to “give” but their time and physical liberty; 2) Meager training, educational, and welfare programs also cause increased problems of “lesser eligibility” — moral or political objections to giving social services to criminals which are not generally available to non-criminals (Morris & Tonry 1990, p. 122); 3) Highly-developed social welfare programs provide formal and informal social and community resources to both control and support defendants who are allowed to remain at liberty; 4) Inadequate social welfare programs are very likely correlated with, or a cause of, higher crime rates which, in turn, increase political pressures to maintain or further increase punitive sentencing; 5) Finally, all of these processes reinforce each other, maintaining a vicious (or benign) circle of punitive (or mild) sentencing policy.


4. Closing the comparative data gap.  The projects suggested above will be difficult and time-consuming to implement.  But there is much that can be done in the short run, to lay the foundation for these projects.  The most pressing need, in fact, is to plug the “comparative data gap,” by developing better and more comparable multi-jurisdictional statistics on sentencing and related aspects of criminal justice.  Despite the substantial literature on sentencing in the United States and in many other Western countries, there are still some very elementary comparative questions which cannot be answered.  Here are a few examples:


(1) Due to the absence of data on misdemeanor sentencing for the United States as a whole (or even for individual states), it is not possible to estimate what proportion of American offenders (or even what proportion of drunk drivers, thieves, or assaulters) receives a fine, community service, or an executed custody sentence.


(2) The available American data on felony sentencing (Bureau of Justice Statistics 1999b) is difficult to compare directly with foreign sentencing data, not only because of differences in offense definitions and grading (e.g., foreign offense categories such as larceny and assault include an unknown number of cases which would be classed as misdemeanors, in the U.S.), but also because of differences in charging (Frase 1990, pp. 653-4, 660).  For instance, if one country has much higher rates of police or prosecutorial dismissal, diversion, or charge reduction for a particular offense such as rape or burglary, then convicted and sentenced “rape” or “burglary” cases in that country are likely to be more serious, and the average sentence will be more severe for that reason alone.  To some extent, the effect of such charging differences can be assessed by examining data on police and prosecutorial screening rates, and/or by analyzing sentencing in terms of “offender-based transaction statistics” (OBTS), which group offenders according to initial police charges and examine all forms of disposition which occur after that point.  Such charging and OBTS data is available for some American states, but it is subject to many limitations, and has no statistical counterpart in most foreign countries (Frase 1990, pp. 654, 659-61). 


(3) In the absence of comparable, offense-specific sentencing data, cross-jurisdictional comparisons of sentencing severity must be based on prisoner “stocks” (one-day counts; average daily populations) or “flow” data (e.g., annual admissions).  Such data is fairly reliable, provided that it includes all inmates (in the U.S.: local jail as well as state and federal prison populations), and provided further that steps are taken to control for variations in the extent to which sentences are “served” in pretrial detention.


However, cross-jurisdictional comparison of prisoner stocks and flows is useless without some generally-accepted “base” of comparison.  The most frequently used base  — the total population of each jurisdiction — controls for the size of countries, but not for differences in the frequency or seriousness of crime.  The best international crime data — victimization surveys — does not include some very important crimes (homicide; drug offenses), nor does it control for differences in the extent to which crimes are reported to the police and lead to the identification of a chargeable suspect.  The latter problem (as well as the inability to separately measure crimes committed by adults) also limits the value of using crimes “known” to the police as an (adult-) imprisonment rate base.  The number of adult convictions in recent years, weighted by their seriousness, would seem to provide the best estimate of custody-sentence “eligibles” in any given jurisdiction.  Again, however, there are no data on misdemeanor convictions for the U.S. as a whole (or even for many states); moreover, conviction data, even if broken down by offense categories, is subject to the problems of different offense definitions and charging practices, noted above.


Data on persons arrested or otherwise charged by the police is less subject to the latter problems, and is reported widely, with detailed age and offense breakdowns.  Thus, the best single rate base for multi-jurisdictional “imprisonment rate” comparisons appears to be the number of adults arrested in recent years, weighted by crime seriousness (Frase 1990, 1995a, 1995b; Frase &Weigend 1995).  If this measure still seems unsatisfactory, then future researchers will have to agree upon some other standard method or methods for computing crime-adjusted measures of sentencing severity which are comparable across jurisdictions (and over time, in a single jurisdiction).  Without such measures, it is not even possible to identify “lenient” and “severe” jurisdictions (and time periods), which is the essential starting point for research into the causes of variation in sentencing severity.


Given the above problems, cross-jurisdictional sentencing comparisons cannot, for the foreseeable future, be based solely on sentencing or prisoner statistics, but must also include interviews with judges and attorneys in each state or country — for example, posing a series of hypothetical cases of commonly-occurring offenses with varying offense details, offender prior record, victim-offender relationship, evidentiary strength, etc. (Frase 1990, p. 660).   So far, however, there are very few studies of this type. 


For some, these data problems may seem either tedious or obvious.  It is tempting to think that we already “know” the answers to most of the comparative sentencing questions listed above.  But until concrete, apples-with-apples data is available, skeptical American citizens and their leaders will continue to ignore foreign comparisons, and observers both in and outside of the U.S. may misunderstand the true nature and extent of variations in sentencing between jurisdictions and over time within jurisdictions.


The quality of international victimization and police crime data has improved considerably, in recent years; comparable sentencing and other criminal justice data is also becoming available for the countries of Europe (Albrecht 2000, p. 34; Council of Europe 1995).  The next step is to improve the comparability of sentencing data for other Western countries, while continuing to improve comparative crime data.  The latter statistical need is critically important; without it, data showing greater leniency in a particular state or country might be misused by conservatives to suggest that the lenient jurisdiction is “out of line,” threatening public safety.  Accurate and comparable crime data can be used to show that it is the extremely punitive jurisdictions which are out of line, wasting scarce public resources.  Tapio Lappi-Seppälä’s essay in this collection provides an excellent example of analysis which combines comparative sentencing and crime data in this manner. 
Conclusion


Sentencing rules and practices vary considerably across Western countries (and even between states within some of them), yet there are major similarities as well; moreover, the similarities seem to be growing, as information, travel, and language barriers diminish, and modern societies increasingly confront very similar problems.  The remaining differences suggest that modern jurisdictions have much to learn from each others’ experiences — both what to do, and what not to do.  The increasing similarities suggest that comparative research and policy analysis are becoming more and more feasible; modern systems now appear to form a continuum of options on any given policy issue (e.g., severity, uniformity and proportionality, range of sanction alternatives employed), and systems at any point on the continuum can use the experiences of other places (and times) to help them decide whether to shift their policy in one direction or the other.  


The diverse patterns of similarity and difference across jurisdictions provide rich veins of material for researchers to mine, and strong incentives for them to work toward the consensus on normative principles (section C.1 above), and the improvements in data and methods, which such comparative research requires (sections C.3 and C.4).  Consensus on principles and better data and methods for cross-jurisdictional research will also facilitate more accurate comparison of sentencing practices in political subdivisions within countries, and in a single jurisdiction at different time periods; the normative, data, and methodological problems posed by such “domestic” and historical “comparative” research are not unlike those which arise in foreign comparative research.  But domestic and historical comparisons have the advantage of confronting fewer actual (or perceived) barriers of “culture” — that vague but seemingly massive and immutable nemesis of foreign comparativism.  Historical studies may also help to show that, in a broader temporal perspective, domestic and foreign systems are even more similar — if “America’s today could be other countries’ tomorrow” (Tonry 1997a, p. 3), then America’s yesterday may be other countries’ today.  Like cross-jurisdictional comparisons, historical studies are a useful source of new ideas; such “old ideas” not only illustrate different approaches which could be (and once were) adopted in a given jurisdiction, they also have a way of coming back periodically, even when we don’t recognize them as “re-runs.”  


Of course, cultural differences remain important, especially between foreign and domestic jurisdictions.  Even with improved theory, data, and methods, there will still be major barrier to “importing” foreign concepts and practices — especially in the United States, which freely imports cars and clothing, but tends to view itself as primarily an exporter of ideas (and a bastion of “freedom”) in the realms of government and public policy.  But comparative research and policy analysis are also valuable in teaching countries about serious mistakes which have been made elsewhere, and it may be easier to prevent undesirable imports than it is to facilitate desirable ones.  Sentencing is certainly one area in which the United States has a great deal to teach the rest of the world about what not to do; if foreign countries can avoid some of the mistakes we have made, then perhaps America’s recent experiment with massive over-incarceration will not have been entirely in vain.
  Again, the growing similarity of the world’s legal systems makes it increasingly likely that bad sentencing ideas in one country will eventually appear in others; at the same time, this similarity makes it possible for comparative scholars to identify the common trends in modern societies which have led to undesirable sentencing policies — and to address the early symptoms of these political maladies in their own country, before they attain their full virulence. 


Jurisdictions outside of the United States will undoubtedly also continue to learn positive lessons from each other, and borrow each others’ sentencing ideas and practices. These jurisdiction, especially in Europe, will also probably continue to develop supra-national norms applicable not only to criminal procedure but also to criminal penalties (section C.2 above).  As the recent experience in the United States (and in any number of dictatorships, throughout history) demonstrates, governments can oppress their citizens by means of harsh penalties as well as by unfair procedures; constitutional and Human Rights protections can and must be applied to control excessive custodial sentences. 


Although America was once a world leader in defining and implementing higher standards of criminal due process, it has not kept pace with international developments in this area (Frase 1998).  But with more and better comparative sentencing data, and expanding International Human Rights standards, there is reason to hope that Americans will eventually heed foreign lessons — if not to avoid international criticism for our totalitarian sentencing systems, then at least out of a concern for budget limitations and financial waste.
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Endnotes

�.  For an earlier historical account, see Mannheim 1958.


�.    Normative issues are addressed at greater length in Part C.1 of this essay, and are also the focus of another essay in this volume (von Hirsch 2000).  Some important methodological issues are further addressed in Part C.4. 


�.  These views are developed in more detail in  Morris 1974 and Frase 1997a. 


�.  In Australia, this broader definition is apparently already in use — pretrial diversion is deemed to be an “intermediate sanction” (Freiberg 2000 p. 27). 


�.   Almost half of respondents in national surveys cite rehabilitation as the most important goal of imprisonment, compared to 15 percent for “punishment,” and 33 percent for “crime prevention/deterrence” (Bureau of Justice Statistics 1998, Table 2.53). Even Minnesota, with it’s emphasis on “Just Deserts” principles, also gives strong emphasis to offender-characteristics such as “amenability to probation” (Frase 1997a).  


�.  In England, fifteen years after the creation of the Crown Prosecution Service, the police still control most pretrial diversion (“cautioning”) decisions (Ashworth 2000, pp. 5-8).  In Germany, prosecutors impose fines by conditional dismissal or penal order, subject to little or no court review (Weigend 2000, pp. 17-20).  French prosecutors lack both the conditional dismissal and post-filing nolle prosequi powers, and have less control over the content of penal orders, but decline a high proportion of matters outright (Frase 1990, 1995b, 1999).   American prosecutors exercise most of their “sentencing” power by means of  plea bargaining, whereas these practices are less important (but still present) in Germany (Frase & Weigend 1995), and in France (Frase 1990, 1995b, 1999).


�.  See Tak 2000, Table 1 (9 out of 13 European countries had rising population-based incarceration rates (including unconvicted inmates), between 1990 and 1995;  8 of 12 countries reporting data for 1985 had higher rates in 1995).  Prison populations have also been rising in Australia (Freiberg 2000) and Canada (Manson 1997) (and, of course, have risen most dramatically in the United States, Reitz 2000). 


�.  This is one of a number of results predicted by “public choice” theory — politicians respond most consistently to the expressed or assumed preferences of the people who they believe are most likely to vote.  See generally Dripps 1993.


�.  For some historical examples of criminal law and sentencing reforms modeled after foreign practices, see Freiberg 2000, Albrecht 2000, and Jescheck 1983.


�.  The irony, of course, is that increased sentencing severity usually involves an increase in governmental power over the individual (Jung 1998, p. 213).


�.  For a survey of major reductions in prison populations earlier in the Twentieth Century, see Mannheim 1958. 


�. Of course, to the extent that proposed penalty increases will be largely or entirely paid for many years in the future, prison-need forecasts must be combined with normative arguments for “inter-generational equity” — each generation should pay for its own “desert” and public safety measures (and especially, its own political gimmicks).


�.   Minnesota also has a number of such “non-mandatory mandatories” (Frase 1993a, p. 287); such penal “faux amis,” like their linguistic counterparts, are one of the well-known hazards of comparative research.


�.   When jail and other short-term prisoners are included, the American rates are higher, and the variation among the states is even wider: in 1994, these total custody rates ranged from 127 (North Dakota) to 899 (Louisiana) (Kuhn 1996b, Table 2). 


�.   See also Zimring & Hawkins 1991, pp. 144, 151 (reporting stable rank-ordering of American states and regions in earlier (and even longer) time periods).


	However, the seemingly stable rank-ordering of prison rates per population may mask important changes in some jurisdictions.  For example, Minnesota’s per-population rank only changed slightly, between 1980 and 1990 (going from third-lowest to second-lowest); however, Minnesota’s custodial severity relative to its crime rate changed substantially: the number of Minnesota prisoners (including local jail inmates) per weighted adult arrest (violent index-crime arrests multiplied times ten) was close to the national average in 1980, and remained fairly constant through 1990, while the national rate increased by 80 percent in the same ten-year period (Frase 1995, p. 194). 


�.  Even in Europe, however, some observers are concerned that prosecutors are subject to political pressures from high-level executive branch officials (Jung 1998, p. 214).


�. The principles of proportionality and parsimony seem to be given particularly great weight in Australia (Freiberg 2000) and Minnesota (Frase 1997a).


�.  For a description of a similar concept of interchangeability of sanction types, designed to match sentencing goals to the needs of individual cases, see Morris & Tonry 1990.


�.   The sanction equivalencies used in some of these systems suggest very loose standards of “equality.”  For example, an hour of community service (CS) in Finland is deemed equivalent to one day in custody, which is admittedly “more lenient than prima facie required” (by penal value assessments) (Lappi-Seppälä 2000, pp. 4, 32).  Similarly, in the Netherlands the maximum CS order is 240 hours which, when compared to the maximum custody term of six months in CS-eligible cases, works out to an equivalency of 1.33 CS hours per day of custody (Tak 2000, p. 24).  A very different conception of “equivalency” (and/or of the punitive “meaning” of different sanctions) is reflected in typical American exchange rates, requiring one to three days of CS per day of custody.  Tonry 1999, p. 58. 


�.   A few lower courts have recognized proportionality limits under state constitutions, see, e.g., In re: Lynch, 8 Cal. 3rd 410 (1972).


�. As noted in Part A.5, however, international conventions are not invariably a source of greater parsimony and humanity; the 1988 Vienna convention against drug-trafficking appears to have contributed to greater sentencing severity.


�.   This argument finds support in Australian rules, requiring aggravating sentencing factors to be proven beyond a reasonable doubt (see section B.2, above).


�.   See, e.g., U.S. Constitution, Amendments IV and VIII; International Covenant on Civil and Political Rights, Art. 9; [European] Convention for the Protection of Human Rights and Fundamental Freedoms, Art. 5; Frase 1999, pp. -- ; Frase & Weigend 1995, pp. 326-9.  A few U.S. Supreme Court cases have implied that the Fourth Amendment ban on “unreasonable” searches and seizures imposes a general requirement of proportionality between investigative measures and crime seriousness.  See, e.g., Tennessee v. Garner, 471 U.S. 1 (1985) (use of deadly force to arrest an unarmed burglary suspect was an unreasonable seizure, even if the failure to shoot would allow the suspect to escape); Welsh v. Wisconsin, 466 U.S. 740 (1984) (warrantless home entry to arrest for first-offense drunk driving (a “civil,” fine-only violation) constituted an  unreasonable search, even if the need to test the suspect’s alcohol level would have constituted “exigent circumstances,” justifying the entry in a more serious case).  


�.  For a summary of research on the relationship between unemployment rates and prison rates, see Young & Brown 1993, pp. 35-38. 


�. Kansas’s crime rates are higher, but not by enough to account for the three-fold difference in prison rates.  In 1997, Kansas’s violent index crime rate was 21 percent higher than Minnesota’s, it’s property index crime rate was 2 percent higher, and its total index crime rate was 3 percent higher (Federal Bureau of Investigation 1998, Table 5).


�.  See also Young & Brown 1993, pp. 41-43, reporting on attempts to correlate income inequality and incarceration rates, across jurisdictions. 


�.  Due to the common practice of granting sentencing credit for time served in pretrial detention, many defendants serve some or even all of their custody sentence prior to being convicted, and may thus spend little or no time as a “sentenced” prisoner.   If this practice is more common in some jurisdictions than in others, it may seriously distort sentencing comparisons based on “sentenced” prisoner stocks (Frase 1990, pp. 652, 658).  Another problem with comparisons based on inmate stocks is that some jurisdictions do not define an inmate as “sentenced” until the time for appeal has expired, whereas other jurisdictions use a broader definition (Young & Brown 1993, pp. 10-11).  One way to eliminate both of these problems is to include all inmates, whether convicted or not — in effect, counting pretrial detention as a “sentence.”


	Comparisons based on sentenced prisoner admissions (“flow”) are not subject to the second problem described above, and are somewhat less subject to the first.  However, flow data measures only the frequency of custody sentences, whereas inmate- stock data takes account of both the frequency and average duration of custody terms.  Flow data is also subject to major cross-jurisdictional variations in counting rules (Young & Brown 1993, p. 14).


�. Some comparative sentencing scholars have wondered whether “punitiveness” measures should distinguish between custodial frequency (or “breadth”) and duration (or “intensity”) — in other words, is a society which imposes a small number of very long custody sentences more punitive than one which imposes a large number of short sentences? (Young & Brown 1993, pp. 14-16; Tonry 2000, p. --)   I tend to agree with those who have argued that every day in prison is harmful (and costly), not matter how the days are distributed; thus, prison “stock” data (which reflects both frequency and duration of custodial terms) is the best single measure of relative punitiveness (Kuhn 1996a, p. 4).  If jurisdictions A and B have the same prison stock, but A has a higher frequency of custodial sentences while B has a higher average duration, then the two jurisdictions are equally “punitive.”  If jurisdictions A and B impose the same average duration, but A’s frequency is higher, then A is “more punitive.”  And if A and B have same custodial frequency, but A’s average duration is higher; then again, A is “more punitive.”  Of course, the distribution of custodial sanctions may raise other problems, not only of racial and other forms of discrimination, but also of proportionality.  A jurisdiction with high custodial frequency but low average duration is likely to have a fairly “compressed” range of custody terms, which may fail to achieve desired retributive, denunciatory, and deterrent “spacing” of sanctions.  A jurisdiction with low custodial frequency but very high average duration risks the opposite problem — too great a range between the most and least severe sanctions (see earlier discussion of sentencing “bifurcation” in section A.3). 


�.  Cf von Hirsch, et al. 1999, for an example of research drawing skeptical conclusions from America’s recent experience with greatly increased imprisonment rates .










